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TRACH NHIEM CUA NGUSI QUAN LY VA NHUNG PIEM MSI LIEN QUAN

THEO LUAT DOANH NGHIEP NAM 2020
Dang Phuong Lé'

Tém tit: Nguoi quan 1y doanh nghiép ndm vi tri, vai tré rdt quan trong trong quan tri doanh
nghiép. Vec thue hién trach nhiém, quyén han cua nguoi quan ly sé lam anh hieong dén su ton 1qi
va phat trién ciia doanh nghiép. Do vdy, hoan thién cac quy dinh phdp Iy vé trach nhiém va quyén
han cua nguoi quan. ly doanh nghiép tro nén hét sirc can thiét. Ludt doanh nghiép nam 2020 da dua
ra nhitng co ché kiém sodt chat ché hon, nang cao va mo rgng hon pham vi chiu trach nhiém cua
ngueoi quan Iy cling nhw ddt ra cac tiéu chudn khdt khe hon doi véi ngueoi quan Iy doanh nghiép. Qua
a6, Ludt da tao khung phdp 1y nham ndng cao ndang lec quan tri ciia doanh nghiép, gép phan tao
nén siec canh tranh cho doanh nghiép Viét Nam.

Tir khoa: Nguoi quan ly, quan tri doanh nghiép, Ludt doanh nghiép, trach nhiém nguoi quan Iy.
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Abstract: Corporate officers play a very important role in corporate governance. The exercise
of the officers’ responsibilities and powers will influence the continuation and development of the
business. Therefore, perfecting the legal provisions on the responsibilities and powers of the
Corporate Olfficers becomes very necessary. The Law on Enterprise 2020 introduces stricter control
mechanism, improves and broadens the scope of Officers’ responsibilities as well as sets more
stringent standards for corporate management positions Thereby, the Law has created a legal
framework to improve corporate governance capacity, which contributes to the competitiveness of
Vietnamese enterprises.
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C6 thé néi nguodi quan 1y doanh nghiép
(ngudi quan 1y) git mot vai tro hét stc quan
trong trong doanh nghi¢p. Khi ¢ vi tri la Chu tich,
thanh vién Hoi dong thanh vién hay thanh vién
Hoi dong quan tri, Giam dbc hay thanh vién Ban
giam ddc, nguoi quan 1y 1a nguoi nam giir nhiing
thong tin cot yeu va truc tlep diéu hanh, quyet
dinh cac van dé lién quan dén hoat dong san xut,
kinh doanh cua doanh nghiép.

Ngudi quan 1y dugc vi nhu “ngudi dan dat”
cong ty. Vi tri, vai tro ciia ngudi quan 1y ¢6 tam
anh huong mang tinh quyét dinh dén su thanh bai
ctia cong ty, dic biét trong bdi canh tham gia kinh
té thi truong va hoi nhap kinh té qudc té. Theo

10/02/2021; Date of Approval: 24/02/2021.

Model Business Corporation Act - American Bar
Associations, tit ca cac quyén luc clia cong ty ciing
nhu cac hoat dong kinh doanh hay cong viéc cua
cong ty s€ dugc thyc hién, quan Iy hodc dat dudi sy
chi dao ctia Ban giam ddc, tiy vao giéi han dugc
quy dinh tai diéu 1¢ cong ty hodc theo thoa thuan co
dong2. Nhic dén vai tro cua Ban giam ¢ dbe cong ty,
Jill Solomon va Aris Solomon cho rang, de mot
cong ty thanh cong nd phai dugc quan tri tot, Ban
giam ddc chinh 12 trai tim cua cong ty va trai tim
d6 can khoe manh, can duge nudi dudng can than
dé cong ty hoat dong c6 hidu qua’.

Vi vai tro quan trong ciia nguoi quan ly nhu
vdy, viéc hoan thién cac quy dinh phap 1y vé

*Thac sy, Luat su thanh vién, Trudng Chi Nhanh Cong ty Luat TNHH RHTLaw Viét Nam.

2Subchapter A. § 8.01. MODEL BUSINESS CORPORATION ACT,
http://www.lexisnexis.com/documents/pdf/20080618091347 large.pdf, truy cap ngay 18/01/2021.

3Jill Solomon and Aris Solomon, Corporate Governance and Accountability, Chuong 4 (The role of boards in

corporate governance), Tr. 65.
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trach nhiém, nghia vu va quyén han cua ngudi
quan ly doanh nghiép tré nén hét strc can thiét.
Bén canh do, cac chuan muc phép 1y quéc gia vé
trach nhiém cua nguoi quan Iy ciing can duoc
nang 1én cho twong ddng v6i cac chuan muc
phap ly quoc té.

Mot trong nhitng muc tiéu cua Luat doanh
nghiép nam 2020 1a nham nang cao khung kho
phap 1y vé quan tri doanh nghiép, ting mirc do
bao vé quyén loi cho nha dau tu, cac chii so hitu,
céc cb dong theo chuin muc va thong 1é quc té.
Nhimng diém méi ctia Luét nay da tao khung phap
ly nham ning cao ning lyc quan tri cta doanh
nghiép, hy vong s& gop phan tao nén stc canh
tranh cho doanh nghiép Viét Nam.

1. Khai niém vé ngudi quén ly

Theo quy dinh ctua phéap luat mot sb nudc,
khai niém ngudi quan Iy duoc hiéu kha rong.
Ngudi quan ly cong ty thuong duoc nhic dén 1a
Chu tich hay Giam dc, thu ky cong ty, 1a nhiing
ngudi phai chiu trach nhiém ddi véi cac hoat
dong kinh doanh cua cong ty, giam sat cac cong
viéc cua cong ty va bao vé loi ich cho cac )
dong da gop von vao cong ty®. Theo Luat cong ty
cua Anh, nguoi quan ly (officer) dugc dinh nghia
bao gom cac Giam ddc (director), ngudi phu
trach (manager) hodc thu ky cong ty (corporate
secretary) hay bat ky ngudi nao co chirc ning
nhu 14 “officer” cuia cong ty khong ké tén goi la
gi®. Trong khi d6, ngudi quan ly theo Luat cong
ty cua Singapore’ bao gdm rat nhiéu déi tuong
nhu bat ky Giam ddc, thu ky cong ty hodc chi la
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mot ngudi dugc thué co nang luc diéu hanh cong
ty, nguoi quan ly tai san hay nguoi duge Toa an
chi dinh trong mot sb truong hop.

Luat doanh nghiép nam 2020 khong dua ra
dinh nghia cy thé vé nguoi quan ly ma chi liét ké
nguoi quan ly bao gom nhiing dbi tuong nao.
Theo Khoan 24 Diéu 4, “Nguoi quan 1y doanh
nghiép la nguoi quan ly doanh nghiép tw nhan
va ngueoi quan Iy cong ty, bao gom chii doanh
nghiép tw nhan, thanh vién hop danh, Chu tich
Hoi dong thanh vién, thanh vién Hoi dong thanh
vién, Chii tich céng ty, Chi tich Hoi dong quan
tri, thanh vien Hoi déng quan tri, Giam déc hodc
Téng gidm déc va cd nhan giit chire danh quén
Iy khdc theo quy dinh tai Piéu 1é cong ty”. Day
1a quy dinh khong c6 khac biét nhiéu so véi Luat
doanh nghiép nam 20148, Tuy vay, theo Luat

6, “chirc danh quan 1y khdc” s& khong con bat
budc phai c6 tham quyén nhan danh cong ty ky
két giao dich cua cong ty méi duoc coi la nguoi
quan 1y°. Do d6, Diéu 18 cong ty s& can quy dinh
chi tiét vé cac chtic danh quan 1y khac ciing nhu
vé trach nhiém, quyén han cu thé cta ho.

Nguoi quan 1y doanh nghiép va nguoi dai
dién theo phap ludt 1a hai khai ni¢m khéac nhau
nhung dé bi nhdm 1an. Nguoi dai dién theo phap
luat ciing c6 nhitng trach nhiém co ban giéng
nhu ngudi quan ly, d6 1a thyc hién quyén va
nghia vu dugc giao mot cach trung thuc, cin
trong va trung thanh véi lgi ich cia doanh
nghiép'®. Cau chit cia mét s6 diéu khoan trong
Luat doanh nghiép 2020 thé hién nguoi dai dién

4Luat doanh nghiép s 59/2020/QH14 dugc Qudc Hoi nudec Cong hoa xa hoi chu nghia Viét Nam thong qua ngay
17/6/2020 (Luat doanh nghiép nam 2020 hay Luat mai).

5 Corporate Officer Definition: Everything You Need to Know, https://www.upcounsel.com/corporate-officer-
definition#board-of-directors, truy cap ngay 14/01/2021.

¢ Companies Act 2006, https://www.legislation.gov.uk/ukpga/2006/46/contents, truy cap ngay 14/01/2021.

7 Companies Act, https://sso.agc.gov.sg/Act/CoA1967#pr157-, truy cap ngay 14/01/2021.

8 Luét doanh nghiép $6 68/2014/QH13 duoc Quéc Hoi nude Cong hoa xa hoi chu nghia Viét Nam thong qua ngay
26 thang 11 nam 2014 (Luat doanh nghi¢p nam 2014).

9 Khoan 18 Piéu 4 Luat doanh nghiép nam 2014 quy dinh: “Nguodi quan 1y doanh nghiép 1a ngudi quan 1y cong ty
va ngudi quan 1y doanh nghiép tu nhan, bao gdm chu doanh nghiép tu nhan, thanh vién hop danh, Chu tich Hoi
ddng thanh vién, thanh vién Hoi dong thanh vién, Chu tich cong ty, Chu tich Hoi ddng quan tri, thanh vién Hoi dong
quan tri, Giam déc hodc Tong giam ddc va c4 nhén giit chirc danh quéan 1y khac c6 thim quyén nhan danh cong ty
ky két giao dich cua cong ty theo quy dinh tai Diéu 1& cong ty”.

19Piéu 13 Luat doanh nghiép nam 2020.
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theo phap luat dugc liét ké bén canh cac chuc
danh quan 1y khéac. Tuy vdy, theo quan diém cua
tac gia, voi cach hiéu vé nguoi quan 1y dua theo
phap luat nudc ngoai nhu dé cap ¢ trén va theo
tinh than cua Lu4t doanh nghi¢p nam 2020, khi
thue hién vai tro 1a dai dién du tham quyén cua
doanh nghiép trudc bén thur ba va phai chiu
trach nhiém d6i v6i thiét hai gay ra cho doanh
nghiép, thi ngudi dai dién theo phap luat c6 thé
dugc hiéu 1a ngudi quan 1y doanh nghiép. Pic
biét 1a luat yéu cau nguoi dai dién theo phap
luat phai ndm gitt chtrc danh quan 1y nhat dinh
va chtrc danh nay phai dugc quy dinh cu thé
trong Piéu 18 cong ty'.

2. Nhirng diém méi néi bat vé trach nhiém
cia nguoi quan ly theo Luit doanh nghiép
nam 2020

Thir nhdt, trach nhiém ciia ngudi quan 1y duoc
kiém soat chit ch& hon khi Luat méi bd sung mot
s6 d6i twong bi cdm quan 1y doanh nghiép'2.

Theo Luat doanh nghié¢p nam 2020, nguwoi co
kho khan trong nhdn thirc, lam chu hanh vi s€
khong dugc thanh 1ap va quan 1y doanh nghiép.
Khi tham gia diéu hanh, gidm sat cac hoat dong
hang ngay cua doanh nghiép, ho c6 thé tao ra
nhitng rai ro tiém 4n boi kha ning nhan thirc va
hanh dong cua ho bi han ché va vi thé, ho khong
thé giai quyét cac van d& phat sinh cta doanh
nghiép. Hon thé nita, Luat mdi con cam nhiing
nguoi nay dam nhi€m vi tri la nguoi dai dién theo
iy quyén cta chu so hitu va cta cd dong cong
ty'3, hodc kiém soét vién trong cong ty cd phan'“.

Bén canh do, cdc cong nhan cong an trong
cac co quan, don vi thuoc Cong an nhan dan Viét
Nam ciing khong c6 quyén quan 1y doanh
nghiép, tru khi ho duge cur lam dai dién theo uy
quyén dé quan 1y phan von gop cua Nha nudc tai
doanh nghiép. Quy dinh nay nham trdnh truong
hop ho bi sao nhang, phan tdm khi quan tri doanh

'Khoén 2 Diéu 12 Luat doanh nghiép nam 2020.
12Khoan 2 Piéu 17 Luét doanh nghiép nam 2020.
13Khoan 5 Piéu 14 Luat doanh nghiép nim 2020.
14Khoan 1.a) Diéu 169 Luat doanh nghiép nam 2020.
15Pidu 13 Luat doanh nghiép nam 2014.

16 Khoan 8 Piéu 53 Luat doanh nghiép nim 2020.
17Khoan 4 Piéu 56 Luat doanh nghiép nim 2020.
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nghiép bdi ho van phai hoan thanh cac chuc
nang, nhiém vu doi hoi su tap trung va trach
nhiém nghé nghiép rat cao ctia nganh cong an.

bac bi¢t hon, nguwoi dang bi tam giam nay
cling tro thanh ddi twong bi cdm quan 1y doanh
nghi¢p. Tam giam 1a mdt bi¢n phap ngin chan
dugc ap dung béi co quan tién hanh té tung d6i
v6i bi can, bi cdo nhdm dam béo viée dicu tra,
truy t6, xét xir khach quan va ding dan. Trudc
day, Luat doanh nghiép nam 2014 da tinh dén
tinh huéng nguoi dai dién theo phéap luét bi tam
giam, thanh vién con lai cia cong ty s€ duogc
duong nhién thay thé hoic Hoi dong thanh vién
s€ cir nguoi khac dam nhiém thay vi tri nay". Mac
du véy, Luét doanh nghiép nam 2020 tiép tuc bd
sung quy dinh cho chat ché hon truong hop nguoi
quan 1y 1a Cha tich Hoi ddng thanh vién'® hoic
Chu tich Hoi dong quan tri'” bi tam giam, khi do,
Hoi ddng thanh vién hodc Hoi ddng quan tri s&
bau mot nguoi con lai trong sd cac thanh vién dé
tam thoi thay thé nguoi bi tam giam.

Viéc bd sung nhitng ddi tuong bi cdm quan Iy
doanh nghiép nhu phan tich trén dy s& han ché
dugc rui ro va kho khan cho doanh nghiép. Khi
nguoi quan 1y roi vao trudng hop bi cim theo luat,
doanh nghiép s& ¢6 co so phap ly dé tién hanh cac
thi tuc can thiét nhim dam bao duy tri hoat dong
binh thudng, ciing 1a d bao vé quyén loi cua cac
chi1 s& hitu, ¢6 dong va cac chu thé ¢ lién quan.

Thir hai, pham vi chiu trach nhi¢m ctua nguoi
quan ly dugc nang 1én va mé rong hon.

Nguoi qudn 1y trong cong ty ¢é phan phdi
chiu trach nhiém lién déi doi véi nhitng thiét hai
cho cong ty va bén thir ba.

Luat doanh nghi¢p nam 2020 quy dinh thanh
vién Hoi dong quan tri, Giam ddc hodc Tong giam
dbc va nguoi quan 1y khéc s& phai chiu trach nhiém
c4 nhan hodc lién d6i dén bu loi ich da bi mét, tra
lai loi ich da nhan va boi thuong toan bo thiét hai



cho cong ty ciing nhu bén thtr ba néu ho vi pham
cac nghia vy va trach nhiém quan 1y'®. Theo quy
dinh, ngoai thuc hi¢n nghia vu dugc giao mot cach
trung thyc, can trong, t6t nhat nham bao dam loi
ich hop phép tdi da cho cong ty, ngudi quan 1y con
can phai trung thanh va phai cong khai cac loi ich
lién quan. Néu vi pham cac nghia vu nay, ho s&
phai chiu trach nhiém ca nhan hodc lién doi dbi véi
thi¢t hai gay ra cho cong ty.

Quyén khoi kién cua chu so hiru, thanh vién,
6 dong doi véi ngueoi quan 1y

Luat doanh nghi¢p nam 2014 va Luat doanh
nghiép ndm 2020 déu bao vé va tao co ché cho cic
chu so hiru, thanh vién va c6 dong cong ty duge
quyén khoi kién d6i v6i nguoi quan 1y khi ho vi
pham cac trach nhiém, lam dung vi tri quan ly dé
tu loi hodc khong thuc hién cong vigc theo dung
quyén han ctia minh. Trong céng ty trach nhiém
hiru han, bat ky thanh vién nao ciia Hoi dong thanh
vién ciing duoc quyén khai kién déi voi Chu tich
Hoi ddng thanh vién, Giam ddc, nguoi dai dién
theo phap lut va nguoi quan ly khac®. Trong khi
do, o cong ty cd phan c6 dong hay nhom ¢6 dong
s& hitu it nhat 01% tong s6 ¢6 phan phd thong s&
duoc thyc hién quyén khoi kién nay va dbi tuong
bi khoi kién dugc gidi han la thanh vién Hoi déng
quan tri, Giam doc, Tong giam doc?.

Tuy vay, so véi Luat doanh nghi€p nam
2014, Luat doanh nghiép nam 2020 da tang su
bao vé ddi véi tai san, lgi ich cho ¢6 dong nho
nam gitr tir 01% téng s6 cd phan phd thong va
dat trach nhiém cua nguoi quan ly cao hon.
Thém vao do, Luat mai cling tao khung kho phap
ly dé nhitng c6 déng nay duoc quyén yéu cau
ngudi quan 1y hoan tra lgi ich hodc boi thuong
thiét hai cho cong ty hodc cho nguoi khac, trong
d6 cho chinh c¢6 dong. Pic biét 1a, Luat moi
khong yéu ciu cd dong hodc nhom cd déng nay
phai s¢ hitu lién tuc cé phan trong thoi han 06
théng méi dugc thuc hién quyén khoi kién. Day
12 mot diém moi rat tién bd cua Luat doanh

18Khoan 2 Piéu 165 Luat doanh nghiép nam 2020.
19Pidu 72 Luat doanh nghiép nam 2020.

20Khoan 1 Didu 166 Luat doanh nghiép nam 2020.
21 Khoan 2 Diéu 164 Luat doanh nghiép nim 2020.
2Pidu 67, 86 va 162 Luat doanh nghiép nam 2014.
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nghiép nim 2020 dé bao vé kip thoi quyén loi
chinh dang cua cac cd dong, dac biét 1a trong
nhitng tinh hudng cip bach. Pong thoi, quy dinh
nay ciing pht hop voi ché dinh quyén so hitu tai
san theo BO luat dan sy. Khi mot cha thé co
quyén so hiru dbi voi tai san cia minh thi ho
dugc phap luat bao vé ngay tir thoi diém phat
sinh quyén s¢ hiru do.

Thuc té cho thdy cac nha dau tu trén thi
truong ngdy cang ¥ thirc vé quyén loi va bao vé
tai san dau tu ciia minh v6i tu cach 1a chi s6 hitu,
thanh vién, c6 déng cong ty. Cac vu kién yéu cau
bdi thuong do vi pham quyen va nghia vu nguoi
quan Iy dan gia ting nhiéu hon.

Thir ba, quy dinh khdt khe hon trach nhiém
ciia ngueoi quan Iy doi véi cdc giao dich ¢é kha
nang tu loi lién quan.

Theo quy dinh, ngudi quan 1y (bao gom Chi
tich Hoi dong thanh vién, thanh vién Hoi dong
quan tri, Giam ddc, nguoi dai dién theo phap
luat, nguoi quan 1y khac) va kiém soat vién co
trach nhiém ké khai cho cong ty vé cac loi ich
lién quan cua minh. Loi ich do can duoc liét ké
cu thé, bao gdbm nhitng doanh nghiép ma nhiing
ngudi quan 1y lam chi hodc s¢ hitu von, hay
doanh nghi¢p ma ngudi c6 lién quan cta ho lam
chu, s& hitu von trén 10% von diéu 162",

Nhin lai Luat doanh nghi€p nam 2014, cac
hop dong, giao dich giira cong ty voi ngudi cd
lién quan (Giao dich dic biét) duoc ky két khong
diing quy dinh, cu thé 13, khong duoc Hoi dong
thanh vién, Chu tich cong ty, Pai hoi dong cd
d6ng hodc Hoi dong quan tri chap thudn, s& bi vo
hi€u chi khi chiing géy ra thiét hai cho cong ty*.
Vay nhung, Luat moi da dat ra yéu cau cao hon
vé mirc do kiém soat d6i vai cac giao dich dic
biét nay. Theo do, cho du thi¢t hai chua xay ra,
nhung cac giao dich dac biét s€ bi coi la vo hiéu,
déng thoi khong 1am phat sinh hi¢u luc va rang
budc trach nhiém cta cong ty néu ching khong
dugc ky két theo dang trinh ty, thi tuc lut dinh.
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Nhic dén trach nhiém cua nguoi quan 1y trong
truong hgp nay, ho phai c6 trach nhiém cong
khai hoa mot cach trung thuc cac loi ich lién
quan (néu co), dé tir 30, 6 thé xac dinh duogc hop
ddng, giao dich nao 14 giao dich dic biét can phai
¢6 ¥ kién chap thuan boi ngudi c6 thim quyén
trong cong ty trude khi ky két.

Van lién quan dén van dé kiém soat cac giao
dich dac biét, khi m¢ rong pham vi quyen cua cac
cd dong/nhém ¢ déng nam giir 05% tong s6 ¢o
phan phd thong, Luat doanh nghiép nim 2020
ciing chi trong diéu chinh chat ch& hon vé trach
nhiém cua nguoi quan ly. Theo do, chi can ném
gilr tr 05% tong s0 ¢o phan phd thong trd 1én, co
dong s& co quyén triéu tap hop Dai hoi dong cb
dong khi xét thay Hoi dong quan tri vi pham
nghiém trong quyén cta ¢ dong va trach nhiém
quan ly. Trong s6 cac quyen cua nhom cb dong
thiéu s6 nay, ho c6 quyén dugc tiép can, xem xét,
tra ctru cac hop dong, giao dich phai thong qua Hoi
ddng quan tri. Dac biét 13, ho ¢6 thé thuc hién ngay
lap tirc cac quyén ctia minh ma khong can cho hét
thoi han 06 thang lién tuc nam giit c6 phan®.

Bén canh d6, tiéu chuan d6i véi ngudi quan
ly dugc Luit méi quy dinh khit khe hon nhim
dam bao tinh khach quan, minh bach khi ho thuc
hién trach nhiém quéan 1y cong ty. Cu thé 1a trong
cong ty co phan dai chung, doanh nghiép nha
nudc va cong ty con cua doanh nghi¢p nha nudce,
Giam ddc hodc Tong Giam dbc khong duoc 1a
nguoi co quan hé gia dinh ciia ngudi quan 1y hay
kiém soat vién cong ty*.

Nhin chung, nhitng thay d6i trén day ciia Luét
doanh nghiép nam 2020 tuy nhd, nhung c6 anh
hudng rat 16n ddi v6i hidu qua quan tri doanh
nghi¢p. Trach nhi¢m cua nguodi quan ly dugce nang
cao voi tiéu chuan khat khe hon s& bao vé tét hon
cho cac chu so hiru, thanh vién, cd dong trude
nhiing hanh vi khong ding dan ciia nhitng nguoi
quan 1y trong cac giao dich mang tinh chét tu loi.

3. Loi két

C6 thé nhan dinh rang, Luat doanh nghiép
nam 2020 da khic phuc nhitng diém con chua

2 Khoan 2 Diéu 115 Luat doanh nghiép nam 2020.

chit ch& vé trach nhiém ctia nguoi quan 1y ciing
nhu vé viéc kiém soat cac giao dich c6 kha
nang tu lgi lién quan dén ho. Dac biét 1a, Luat
moéi da quy dinh chi tiét hon vé pham vi chiu
trach nhiém ctia ngudi quan Iy ddi v6i nhiing
ton that ho gdy ra do vi pham nghia vu quan Iy
doanh nghiép. Luat mo rong pham vi quyén
cua co dong thiéu s6 nham tao co s& thuan loi
dé co dong bao vé loi ich hop phap ciia minh,
ddng thoi, han ché ngudi quan 1y hodc ¢6 dong
16n lam dung dia vi, quyén han gay thiét hai
cho cong ty.

Khung phap ly méi trong Luat doanh nghiép
nam 2020 chat ché hon, khit khe hon vé trach
nhiém ddi véi nhitng chire danh quan 1y chi chét
cua doanh nghiép, thong qua do, gitip tang hi¢u
qua quan tri doanh nghiép va bao vé quyén, loi
ich chinh déng cua cac chu s hiru, 6 dong cong
ty. Trén thyc té, nhiéu bat dong, tranh chip trong
quén tri ndi bo doanh nghiép cho thay, cac doanh
nghi¢p chua nhan thuc va danh gia ding vi tri
vai tro cua nguoi quan ly. Doanh nghiép va ban
than nguoi quan ly tham chi con ¢6 y bo qua cac
yéu cau va tiéu chudn trach nhiém quan 1y doanh
nghiép dugc phéap luat quy dinh. Thém vao do,
nhiing quy dinh mang tinh chat dinh tinh khé xé4c
dinh trong thuc tién lién quan dén trach nhiém
cua nguoi quan ly nhu thyc hién nghia vu cia
nguoi quan ly mot cach “trung thanh”, “trung
thuc” hay “can trong” s& can duoc giai thich va
ap dung boi cac ludt su, thAm phéan va cac co
quan quan ly nha nudc médi dat duoc hi¢u qua
thue thi. Do d6, Piéu 1& va cac quy ché ndi bo
cua doanh nghiép nén dugc chi trong xay dung
chat chg, chi tiét cu thé vé quyén han, nghia vu va
trach nhiém cua tung vi tri quan ly trong doanh
nghi¢p. Bén canh Luat doanh nghi¢p, cac van
ban nay s€ tro thanh nhu*ng cong cu phap 1y hitu
hiéu, diéu chinh truc tiép vé& van dé diéu hanh,
kiém soat, giam sat doanh nghiép, phong ngira
va xu ly cac xung dot 1oi ich va céc giao dich co
tinh chat tu loi, qua do, s€ tao thém suc manh bén
viing cho doanh nghiép./.

24Khoan 3 Didu 64, Khoan 5 Diéu 162 Luat doanh nghiép nam 2020.
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NHUNG PIEM MSI VE QUAN TRI CONG TY TRACH NHIEM HUU HAN
VA CONG TY CO PHAN THEO LUAT DOANH NGHIEP NAM 2020

Nguyén Thi Minh Hué"

Tom tit: Ludt doanh nghiép (LDN) s6 68/2014/QH]13 ngay 26 thang 11 ndm 2014 (LDN ndam 2014)
da c6 nhimg tac dong tich cyc trong tao lap moi truong kinh doanh thugn loi, binh ddang, thic day thanh
lap, phat trién va mé rong kinh doanh cua cac doanh nghiép. Tuy nhién, LDN nam 2014 con mgt $6
ton tai nhat dinh, trong sé dé c¢é nhitng quy dinh bat cdp vé quan tri cong y co 5 phan, cong ty trach
nhiém hitu han (TNHH). Nhdn dién cdc bat cdp d@6, Ludt doanh nghiép so 59/2020/QH14 ngay 17
thang 6 nam 2020 (LDN nam 2020) da c6 nhiing quy dinh gép phan ndng cao co ché bao vé quyén va
loi ich hop phép ciia cdc cé dong, thanh vién ciia céng ty cé phan, cong ty TNHH, nang cao hiéu luc
quan tri, cong khai, minh bach va thiic day quan tri doanh nghiép dat chudn muee theo thong 1é tot va
pho blen trong khu viec va quoc té. Bai viét nay tdp trung vao viéc nhdn dién, gioi thiéu va ludn giai
mét s6 diém méi quan trong trong quadn tri cong ty ¢é phan, céng ty TNHH theo LDN nam 2020.

Tir khoa: Ludt doanh nghiép nam 2014, Ludt doanh nghiép nam 2020, quan tri doanh nghiép,
cong ty c6 phan, cong ty trdach nhiém hitu han.

Nhdn bai: 20/01/2021; Hoan thanh bién tdp: 10/02/2021; Duyét dang: 24/02/2021.

Abstract: The Enterprises Law No.68 /2014/QH13 dated November 26, 2014 (the Enterprises Law
2014) has positive impacts in creating favorable and equitable business environment, promoting the
establishment, developing and expanding enterprises’ business. However, certain limitations have been
found in the Enterprises Law 2014 including unreasonable regulations on the governance of joint-
stock companies, limited-liability companies. From that, regulations have been added to the Enterprises
Law No. 59/2020/QH14 dated June 17, 2020 (the Enterprises Law in 2020) to improve mechanism of
protecting legitimate rights and interests of shareholders, members of joint-stock companies, limited-
liability companies enhancing governance, publicity, transparency and promoting corporate
governance to reach regional and international standards of good practice. This article focuses on
recognizing, introducing and interpreting some important new points in governance of joint-stock
companies, limited-liability companies under the Enterprises Law in 2020.
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1. Mot sé diém méi vé quén tri cong ty
trach nhiém hiru han hai thanh vién tré l1én

Ve viéc xir Iy truong hop Chii tich Hpi dong
thanh vién vcfng mat hodc khong thé thuc hién
duwoc nhiém vu (Khoan 4 Piéu 56 LDN ndam
2020): LDN nam 2020 da c6 nhiing quy dinh
moi gop phan xir Iy duge nhiing truong hop da
va dang xay ra kha pho bién trén thyc té lién quan
dén viéc Chu tich thanh vién khong c6 nguoi
duoc uy quyén hoic Chu tich Hoi dong thanh
vién chét, mat tich, bi tam giam, dang chép hanh
hinh phat ti, dang chap hanh bién phap xir 1y

hanh chinh tai co so cai nghién bt budc, co s&
gido duc bat budc, trdn khoi noi cu tra, bi han
ché hodc mat nang lyc hanh vi dan su, c6 kho
khan trong nhan thure, 1am chu hanh vi, bi Toa an
cAm dam nhiém chirc vu, cdm hanh nghé hoac
lam cong viée nhét dinh. Theo Khoan 4 Diéu 56
LDN nim 2020, néu xay ra mdt trong cac trudng
hop néu trén thi cac thanh vién con lai bau mot
ngudi trong sd cac thanh vién tam thoi giir chic
Chu tich Hoi dong thanh vién theo nguyén tic da
sb thanh vién con lai tan thanh cho dén khi c6
quyét dinh méi cua Hoi dong thanh vién.

! Thac sy, Giam dée Trung tam lién két dao tao luat su thuong mai quéc té, Hoc vién Tu phap.
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Vé co cdau t6 chike (Piéu 57 LND nam 2020):
Co cau cong ty TNHH hai thanh vién tré 1én c6
su thay d6i co ban nhu sau:

Ban kiém soat (Diéu 57 va Piéu 65 LDN nam
2020): Theo LDN nam 2014 “Cong ty TNHH co tir
11 thanh vién tré 1én phai thanh 1ap Ban kiém soét”.
Tuy nhién, LDN nam 2020 chi dat ra nghia vu phai
thanh 1ap Ban kiém soét dbi voi cong ty TNHH hai
thanh vién tré 1én 1a doanh nghiép do Nha nudc ndm
gitr trén 50% V(,)Il diéu 1& hodc téng s6 cb phan co
quyen biéu quyét, trir doanh nghiép quy dinh tai
diém a Khoan 1 Diéu 88 LDN nim 2020 va cong ty
con cua doanh nghi¢p nha nudc theo quy dinh tai
Khoan 1 Diéu 88 ctia LDN nam 2020. Noi dung stra
d6i néu trén nham dé thé ché hoa day di Nghi quyét
Trung wong 5 Ban chip hanh Trung wong Dang
khoa XII vé tiép tuc co cau lai, ddi méi va nang cao
hiéu qua doanh nghiép nha nudc. Pdi véi cac cong
ty TNHH hai thanh vién khac, thi viéc thanh 1ap Ban
kiém soat tly thudc vao quyét dinh ciia Hoi dong
thanh vién. Cong ty c6 thé thué cong ty tu van thuc
hién chirc ning kiém soét, phi hop voi nhu cau va
loi ich ciia cong ty. Bén canh d6, Diéu 65 LDN nim
2020 quy dinh vé Ban kiém soat va kiém soat vién
— day la quy dinh méi hoan toan so véi LDN nam
2014 hudng dén viée nang cao hiéu lyc quan tri dbi
v6i doanh nghiép dac biét la ddi voi cac doanh
nghiép do Nha nuéc s6 hitu trén 50% von dicu 1¢.

- Ngudi dai dién theo phap luat (Diéu 57 LDN
nam 2020): Theo Piéu 57 LDN nidm 2020, cong ty
THNH hai thanh vién trg 1én phai c6 it nhat mot
nguoi dai dién theo phap luat la nguoi gitt mot
trong cac chirc danh 1a Chu tich Hoi ddng thanh
vién hodc Giam dbc hodc Tong giam dbc, truong
hop Diéu 1é cong ty khong quy dinh thi Chu tich
Hoi dong thanh vién 1a nguoi dai dién theo phap
luat cua cong ty. S6 di LDN nam 2020 dat ra quy
dinh méi nay nham han ché viéc nha dau tu lam
dung vé boc cong ty thué nguoi khac lam nguoi dai
dién theo phap luat dé thuc hién kinh doanh, gay
thiét hai cho cac bén c6 lién quan.

Vé Bién ban hop Hoi dong thanh vién (Khodn
3 Diéu 60 LDN ndam 2020): Trén thuc té c¢6 nhiéu
truong hop chii toa va thu ky cudc hop Hoi dong
thanh vién khong hop tac, khong ky bién ban
khién cho cong ty khong thé thuc hién cac tha tuc
hanh chinh can thiét dé trién khai Nghi quyét da
dugc Hoi dong thanh vién thong qua, anh hudng
dén hoat dong kinh doanh cua cong ty. Do do,

LDN nam 2020 bd sung quy dinh tai Khoan 3
Diéu 60 LDN nim 2020: “Truong hop chii toa,
ngudi ghi bién ban tir chdi ky bién ban hop thi
bién ban nay co6 hi¢u luc néu duoc tat ca thanh
vién khac ciia Hoi dong thanh vién tham du hop
ky va co day du noi dung theo quy dinh tai cac
diém a, b, ¢, d, d va e Khoan 2 Piéu nay. Bién ban
hop ghi 13 viéc chu toa, ngudi ghi bién ban tir chdi
ky bién ban hop. Nguoi ky bién ban hop chiu trach
nhiém lién d6i vé tinh chinh xac va trung thuc cua
ndi dung bién ban hop Hoi dong thanh vién”.

Vé hiéu lwc Nghi quyét, Quyét dinh cia Hoi
dong thanh vién (Piéu 62 LDN nam 2020): LDN
nam 2020 1an dau tién c6 quy dinh vé viéc “Nghi
quyét, Quyét dinh ciia Hoi dong thanh vién dugc
thong qua bang 100% tong sé von diéu 18 1a hop
phép va co hiéu luc ngay ca trong trudong hop trinh
tu va thi tuc théng qua Nghi quyét, Quyét dinh do
khong dugc thuc hién dung quy dinh”. Trong thoi
gian qua, c6 nhiéu Nghi quyét, Quyét dinh cua Hoi
dong thanh vién dugc thong qua bang 100% tong
s6 von diéu 18 nhung ¢ nhiitng thiét sot vé trinh tu,
tha tuc théng qua nén khong dugc thira nhan vé
hiéu lyc hodc bi khiéu nai dan dén viéc phai to
chtrc lai rat ton kém thoi gian va cong sirc ciia cac
thanh vién. Do d6, LDN niam 2020 di khic phuc
bang quy dinh néu trén theo hudng ton trong ¥ chi,
ndi dung cua cac thanh vién dy hop.

2. Mot s6 diém méi vé quan tri cong ty
trach nhiém hiru han mét thanh vién

vé viéc thuce hién quyén cua chu so hitu cong
ty trong mot so trieong hop déc biét (Piéu 78 LDN
nam 2020): LDN nim 2020 bd sung mot s
truong hop chu s6 hiru cong ty 1a ca nhan c6 the
uy quyén cho nguoi khac thyc hién mot s6 hodc tat
ca quyeén va nghia vu cua chu s¢ hitu cong ty, do
1a cac truong hop “dang chap hanh hinh phat
t0, dang chip hanh bién phap xir Iy hanh chinh tai
co s& cai nghién bit budc, co so gido duc bat
budc . Khoan 4 Didu 78 LDN nim 2020 c6 quy
dinh rd rang va dan chiéu cu thé dén cac quy dinh
cua phap luat dan sy trong viéc xu ly phan von
gop chu s hiru cong ty 1a ca nhan bi mat tich.

Vé co cau 16 chirc ciia cong ty TNHH mot ca
nhén do t6 chirc lam chii s6 hitu (Diéu 79 LDN
nam 2020): Co cau cong ty TNHH mot thanh vién
¢6 sy thay ddi co ban nhu sau:

- Kiém soat vién (Khoan 1 Piéu 79 LDN nim
2020): Néu so sanh co cdu t6 chtc cua loai hinh



cong ty TNHH mot thanh vién theo LDN nam
2014 va LDN nam 2020 c6 thé thdy LDN nim
2020 khong dua chirc danh kiém soat vién vao co
cAu bt budc trong to chire quan 1y va hoat dong
cua ca hai m6 hinh cong ty TNHH mét thanh vién.
Co sd cua sy thay doi nay xudt phat tir thyc té 1a
da phan cac cong ty to chirc hoat dong theo loai
hinh nay 1a cac cong ty 100% von ngoai nha nudc.
Quy dinh cua LDN nam 2014 bat budc phai c6
kiém soat vién han ché cong ty thiét 1ap mo hinh
kiém soat tot hon, nhung khong phai 1a ban kiém
soat/kiém soat vién vi loi ich cua cha so hiru.
Kiém soat vién trong nhiéu truong hop hoat dong
hinh thirc, chi dé tuan thu phap luat. LDN nam
2020 chi dat ra viéc bt budc phai thanh 1ap Ban
kiém soat d6i voi cong ty c6 chu sé hitu cong ty 1a
doanh nghiép nha nudc theo quy dinh tai Khoan 1
Picu 88 ciia LDN nam 2020. Khoan 2 Diéu 79
LDN nim 2020 stra d6i theo hudng chuyen tir bat
budc phai co kiém soat vién trong co cau to chuce
sang co ché giao quyén cho chii so hitu quyét dinh
va lya chon co ché giam sat, phu hop véi truong
hop cu thé ctia doanh nghiép (co thé thanh 1ap Ban
kiém soat/kiém soat vién hodc thué kiém toan doc
1ap). Stra d6i nay gbp phan giam chi phi va tao linh
hoat cho cong ty TNHH mét thanh vién trong viéc
t6 chire bd may hoat dong.

- Nguoi dai dién theo phap luat (Khoan 3 Piéu
79 LDN nam 2020): Khoan 3 Diéu 79 LDN niam
2020 b6 sung quy dinh: “Céng ty phai c6 it nhat
mot nguoi dai dién theo phap luat 1a nguoi gitt mot
trong cac chtc danh 1a Chu tich Hoi dong thanh
vién, Chu tich cong ty hoac Giam ddc hodc Téng
giam doc. Trudong hop Diéu 1é cong ty khong quy
dinh thi Chu tich Ho1i déng thanh vién hoac Chu
tich cong ty la nguoi dai dién theo phap ludt cua
cong ty”. Ly do dan dén su thay ddi nay tuong tu
nhu su thay déi ciia Piéu 57 LDN nam 2020 nhu
da duogc phan tich ¢ trén.

Vé co cdu t6 chire ciia cong ty TNHH mét cd
nhan do t6 chirc lam chii s¢ hitu (Piéu 85 LDN nam
2020): LDN nam 2020 quy dinh r6 rang viéc “Chu
sO hitu cong ty 1a Chu tich cong ty”. Quy dinh nay
gin trach nhiém quan tri cong ty TNHH mot thanh
vién 1a c4 nhan vao chu sé hitu va han ché viéc nha
dau tu lam dung vo boc cong ty thué ngudi khac
lam Chi tich cong ty dé thuc hién kinh doanh, gay
thiét hai cho cac bén c¢ lién quan
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Vé viéc théng qua Nghi quyét, Quyét dinh ciia
Hoi dong thanh vién (Khodn 6 Diéu 80 LDN ndm
2020): Néu nhu Khoan 6 Diéu 79 LDN nim 2014
quy dinh: “Nghi quyét cua Hoi dong thanh vién
duoc théng qua khi ¢6 hon mét nira s6 thanh vién
du hop tan thanh. Viéc stra d6i, bod sung Piéu 1é
cong ty, t6 chuc lai cong ty, chuyén nhuong mot
phan hodc toan bo von dleu 1€ cua cong ty phai
dugc it nhét ba phan tu s6 thanh vién du hop tan
thanh”. Quy dinh nay khong diéu chinh dugc
nhimg truong hop mot to chirc ¢6 thé cir nhiéu dai
dién véi ty 18 dai dién vé vén khac nhau va trudng
hop c6 s6 thanh vién sy hop khong nhiéu hon mot
ntra s6 thanh vién cua Hoi dong thanh vién nhung
s& hitu trén 50% tong s6 phiéu bicu quyét, tan
thanh thong qua Nghi quyét/Quyét dinh cua Hoi
ddng thanh vién.

Khic phuc bat cap cua Khoan 6 Piéu 79 LDN
ndm 2020 néu trén, Khoan 6 Diéu 80 LDN nim
2020 quy dinh: “Nghi quyét, Quyét dinh cua Hoi
dong thanh vién dugc thong qua khi co trén 50%
s6 thanh vién du hop tan thanh hoac s6 thanh vién
du hop s¢ hitu trén 50% tong 5O phleu biéu quyét
tan thanh. Viéc sua dbi, bd sung Diéu 16 cong ty,
t6 chirc lai cong ty, chuyén nhuong mot phan hoic
toan bo von diéu 1 cuia cong ty phai duoc it nhat
75% s thanh vién du hop tan thanh hodc s6 thanh
vién du hop s¢ hiru tir 75% tong sé phiéu biéu
quyét tr 1én tan thanh. Nghi quyét, Quyet dinh
ctia Hoi dong thanh vién c6 hiéu lyc ké tir ngay
dugc thong qua hodc tir ngay ghi tai Nghi quyét,
Quyét dinh do, trir trudng hop Diéu 18 cong ty cd
quy dinh khac”.

3. Mot s6 diém méi vé quan tri cong ty cb
phén theo Luat doanh nghiép nam 2020

Vé co cdu t6 chire ciia cong ty c6 phan (Piéu
137 LDN nam 2020): Vé co ban co céu to chirc
cua cong ty o phan theo LDN nam 2020 khong
c6 thay d6i 16n, chi c6 mot sé thay d6i va bo sung
cu thé hon vé Uy ban kiém toan va nguoi dai dién
theo phap luat ciia cong ty c6 phan, cu thé:

- P6i voi mé hinh cong ty ¢d phan c6 Dai hoi
dong c6 dong, Hoi dong quan tri va Giam ddc
hodc Tong giam ddc (diém b Khoan 1 Biéu 137
LDN nim 2020): Véi mé hinh t6 chirc nay, LDN
nam 2020 quy dinh: “it nhat 20% sd thanh vién
Hoi dong quan tri phai la thanh vién doc lap va c6
Uy ban kiém toan truc thudc Hoi déng quan tri.
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Co cau to chirc, chice nang, nhiém vu cua Uy ban
kiém toan quy dinh tai Diéu 1é cong ty hodc quy
ché hoat dong ctia Uy ban kiém toan do Hoi dong
quéan tri ban hanh”. Theo quy dinh nay, 1an dau
tién LDN nam 2020 quy dinh t€n goi mdi cua mot
b phén trong co cAu to chtrc ctia cong ty c6 phan
1a Uy ban kiém toan. Uy ban kiém toan 1a co quan
chuyén mén thuoc Hoi ddng quan tri. ij ban kiém
toan co tir 02 thanh vién trg 1én. Chu tich Uy ban
kiém toan phai 1a thanh vién doc 1ap Hoi dong
quan tri. Cac thanh vién khac cua Uy ban kiém
toan phai la thanh vién Hoi dong quan tri khong
diéu hanh. M6 hinh t6 churc cong ty o phan c6 Uy
ban kiém toan 1a mé hinh t6 chirc phu hop véi
thong 18 thé gidi va tén Uy ban kiém toan da phan
anh dang thuat ngr tiéng Anh 1a “Audit
Committee”. Theo diém b Khoan 1 Diéu 134 LDN
nam 2014, cong ty cb phan c6 Ban kiém toan noi
b va thuc té 14 to chirc ndy giy ra nhim lan véi
Ban kiém toan theo Nghi dinh s6 05/2019/ND-CP
ngay 21/01/2019 vé kiém toan ndi bd. Do do,
LDN nam 2020 da c6 su thay ddi dé dam bao su
xac dinh ding chirc ning cua Uy ban kiém toan
va tranh nhitng hiéu lam khong dang co.

- Ngudi dai dién theo phap ludt (Khoan 2 Didu
137 LDN nam 2020): Theo Khoan 2 Biéu 137
LDN nam 2020: “Truong hop cong ty chi c6 mot
nguoi dai dién theo phap luat thi Chu tich Hoi
dong quan tri hodc Giam ddc hodc Tong giam ddc
la nguoi dai dién theo phap luat cua cong ty.
Trudng hop Diéu 1& chua cé quy dinh thi Chu tich
Hoéi ddng quan tri 1a nguoi dai dién theo phap luét
cta cong ty. Truong hop cong ty cd6 hon mot nguoi
dai dién theo phap luat thi Chu tich Hoi ddng quan
tri va Giam doc hodc Tong giam déc dwong nhién
la nguoi dai dién theo phap ludt ciia cong ty”. Ly
do dan dén sy thay d6i nay twong tu nhu sy thay
d6i ctia Biéu 57 LDN nidm 2020 nhu da duoc phan
tich o trén.

Vé viéc bo sung quyén cho Pai héi dong co
déng (Piéu 138 LDN nam 2020): LDN nam 2020
bd sung thém 03 quyén méi cho Pai hoi dong cb
dong, bao gom: (i) Quyén quyét dinh ngan sach
hodc tong murc thu lao, thudng va loi ich khac cho
Hoi dong quan tri, Ban kiém soat; (ii) Quyen phé
duyét quy ché quan tri ndi bo; quy ché hoat dong
Hoi dong quan tri, Ban kiém soét; (iii) Quyén phé
duyét danh sach cong ty kiém toan doc 1ap; quyet
dinh cong ty kiém toan doc 1ap thuc hién kiém tra

o

hoat dong cua cong ty, bai mién kiém toan Vien
doc lap khi xét thiy can thlet bay la cac quyén c6
anh huong 16n va tryc tiép dén quyén va loi ich
ctia chinh cac ¢b dong. Nén theo thong 1¢ quan tri
cong ty tot, thi o dong phai c6 quyén tham gia
thao luan va quyet dinh vé nhing van dé nhu:
Quyét dinh kiém toan doc lap, quyét dinh thu lao
va ngan sach hoat dong cho Hoi dong quan tri,
Ban kiém soat. Viéc stra doi nay ciing nham muc
tiéu bao vé tot hon quyén, loi ich cta c¢b dong, han
ché tinh trang b dong 16n lam dung quyén han dé
chen ¢p, chiém doat loi ich cua c6 dong nho.

V& viéc moi hop Dai hoi dong cb dong (Didu
143 LDN nam 2020): Quy dinh vé mau chi dinh
dai dién theo uy quyén du hop tai diém ¢ Khoan 3
Piéu 139 LDN niam 2014 da duoc bai bo. Ly do
LDN niam 2020 khong quy dinh van dé nay la do
¢6 nhidu cong ty ¢ phan lam dung quy dinh vé
ban hanh va giri mau chi dinh dai dién uy quyén
cho ¢ dong, dé nham han ché quyén dy hop cua
co dong bang cac cach thirc nhu thuong xuyén
thay d6i, giri mau du hop sat thoi gian hop. .. gy
kho khan hodc tham tri khién cho o dong, dac biét
1a c6 déng nude ngoai, khong kip du thoi gian dé
iy quyén cho ngudoi khac dy hop, vi cac thi tuc
hanh chinh nhu Gy quyén, hop phap hoa lanh sy.
Diéu 143 LDN ndm 2020 khong con quy dinh vé
mau chi dinh dai dién do cong ty phat hanh dé cho
cac ¢b dong cong ty c¢b phan c6 quyén thuc hién
uy quyeén theo hinh thitc phu hop theo quy dinh
ctia phap luat dan sy. Cach tiép can nay hudng dén
mdt trong nhiing muc ti€u quan trong cia LDN
nam 2020 1a nham bao vé tot hon quyén loi cua
cd dong.

V& viéce thuc hién quyén du hop Pai hoi dong
c6 dong (Piéu 144 LDN nim 2020): LDN nam
2020 c6 mot s6 quy dinh méi so v6i LDN nam
2014 lién quan dén quyén dy hop Dai hoi c6 dong
cua co dong, cu the

-Quyén U uy quyen clia ¢d dong, ngudi dai dién
theo iy quyén cua c6 dong la t6 chirc cho ca nhan,
td chtrc khac tham gia cudc hop Dai hoi dong )
dong (Khoan 1 Piéu 144 LDN niam 2020): Néu
nhu LDN nam 2014 khong dé cap dén nguoi dai
dién theo iy quyén cua cd dong 1a to chirc (mot
d6i tuong kha dién hinh c6 quyén du hop Dai hoi
dong cb dong) thi LDN nam 2020 da dé cap dén
d01 twong nay nham dam bao sy phi hop véi thuc
té. Bén canh d6, LDN nam 2020 d3 tao diéu kién



thuan lgi hon cho ¢6 déng khi cho phép c¢b dong
duoc quyén uy quyén cho mét sé ca nhan, to chic
tham gia cudgc hop Pai hoi déng cd dong — diéu
ma trude diy cac cd dong khong thé thuc hién
dugc do Khoan 1 Piéu 140 LDN nam 2014 quy
dinh: “Cd dong co thé truc tiép tham du hop, uy
quyén bang vin ban cho mét ngudi_khac du hop
hodc thong qua mot trong cac hinh thirc quy dinh
tai Khoan 2 Diéu nay”.

- V& hinh thirc cia van ban uy quyen cho
nguoi dai dién du hop Pai hoi dong cd dong
(Khoan 2 Piéu 144 LDN nam 2020) Do LDN
nam 2020 khong con quy dinh vé mau chi dinh dai
dién theo iy quyén dy hop tai diém ¢ Khoan 3
Piéu 139 LDN niam 2014 nén di bd sung quy dinh
tai Khoan 2 Diéu 144 LDN ndm 2020 v& hinh thirc
cua van ban uy quyen cho ngudi dai dién du hop
Dai hoi dong ¢6 dong. Theo do: “Viéc uy quyén
cho ca nhan, t6 chirc dai dién du hop Dai hoi dong
b dong phai 1ap thanh van ban. Van ban iy quyén
dugc 1ap theo quy dinh cta phap luat vé dan suva
phai néu rd tén ca nhén, t6 chire duoc vy quyen va
s6 lwong c6 phan duogc uy quyén. Ca nhén, t6 chuc
dugc iy quyén dy hop Pai hoi ddng cb dong phai
xudt trinh vin ban y quyén khi ding ky du hop
trudc khi vao phong hop”.

Vé diéu kién tién hanh cudc hop Pai hoi déng
c6 dong (Khoan 1 Piéu 145 LDN nam 2020):
Khoan 1 Diéu 145 LDN nam 2020 quy dinh cudc
hop Pai hoi ddng c6 dong dugce tién hanh khi ¢6
s6 ¢b dong dy hop dai dién “trén 50% téng sb
phiéu biéu quyét; ty 1& cu thé do Piéu 18 cong ty
quy dinh” — quy dinh nay tao diéu hién thuén loi
hon cho cong ty co phan trong viéc to chirc cude
hop Dai hoi déng cb dong so voi LDN nam 2014.
Boi 18, theo Khoan 1 Piéu 141 LDN niam 2014:
“Cudc hop Dai hoi d@)ng cd dong duogc tién hanh
khi c6 s6 ¢b dong du hop dai dién it nhat 51% tong
s6 phiéu biéu quyét; ty 1& cu thé do Piéu 1¢ cong
ty quy dinh”.

Vé diéu kién dé Nghi quyét Pai héi dong co
dong duwoc théng qua (Piéu 148 LDN nam 2020):
Déi véi cac Nghi quyét ctia Dai hoi dong cé dong
ma khong can s6 c6 dong dai d1en tur 65% téng so
phiéu biéu quyét tro 1én cta tit ca c6 dong du hop
tan thanh thong qua thi LDN ndm 2020 quy dinh
rang Nghi quyét cua Pai hoi dong co dong dugc
thong qua khi c6 sb c¢6 dong s hitu trén 50% tong
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s6 phiéu biéu quyét cua tat ca cd dong du hop tan
thanh (Piéu 144 LDN nam 2014 quy dinh can c6 s6
c¢b dong dai dién cho it nhit 51% tong sb phiéu biéu
quyét cua tit ca cac co dong du hop tan thanh).

Piéu 148 LDN nim 2020 c6 thém mot quy
dinh bao vé quyén loi ctia ¢ dong cb tirc — quy
dinh nay méi hoan toan so véi LDN nam 2014.
Theo Khoan 6 Piéu 148 LDN nam 2020, “Nghi
quyét Dai hoi déng b dong vé noi dung lam thay
d01 bat loi quyén va nghia vu cua cb  dong so hitu
¢6 phan wu dii chi duoc théng qua néu duoc so cd
déng wu dii cung loai dy hop s& hiru tir 75% tong
sb co phﬁn uu dai loai do tro 1én tan thanh hoac
dugc cac co dong wu dai cung loai s¢ hiru tir 75%
tong s6 ¢6 phan vu dai loai d6 tro Ién tan thanh
trong truong hop thong qua Nghi quyét dudi hinh
thtre lay 4 k1en bang vin ban”. Do cac cd dong so
hitu ¢6 phan cb tirc khoéng co quyen biéu quyet du
hop DPai hoi dong 6 dong nén néu Pai hoi dong co
dong co quyet dinh gi lam thay 601 bat loi quyén
loi ctia c6 dong c6 tie thi ¢ dong co tuc s€ khong
c6 diéu kién, co ché dé bao vé quyen loi ciia minh
néu phap luat khong cé quy dinh dic thu. Quy
dinh mgi nay cia LDN nam 2020 la mot quy dinh
gop phan bao vé t6t hon quyén loi cua c¢6 dong uu
dai co tuc.

Bién ban hop Dai hoi d&ng ¢ dong (Diéu 150
LDN ndm 2020): Trén thyc té c6 nhiéu truong hop
chu toa va thu ky cudc hop Dai hoi dong c6 dong
khong hop tac, khong ky bién ban khién cho cong
ty khong thé thyc hién cac thi tuc hanh chinh can
thiét dé trién khai Nghi quyét di duoc Pai hoi
ddng cb dong thong qua, anh hudng dén hoat dong
kinh doanh cua cong ty. Do do, LDN nam 2020
bd sung quy dinh tai diém 1 Khoan 1 Piéu 150
LDN nam 2020 nhu sau: “Truong hop chu toa, thu
ky tur ch01 ky bién ban hop thi bién ban nay c6 hiéu
luc néu dugc tit ca thanh vién khac cua Hoi dong
quan tri tham du hop ky va c6 day du ndi dung
theo quy dinh tai khoan nay. Bién ban hop ghi rd
viéc chi toa, thu ky tir chdi ky bién ban hop”.

Vé viéc dinh chi thuc hién hodc huy bo Nghi
quyét, Quyét dinh cia Hpi dong quan tri (Piéu
153 LDN nam 2020): Truong hop Nghi quyét,
Quyét dinh do Hoi dong quan tri thong qua trai
v6i quy dinh cua phap luat, Nghi quyét Dai hoi
ddng c6 dong, Piéu 1& cong ty gay thiét hai cho
cong ty thi LDN nam 2020 bo sung thém co ché
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yéu ciu Toa an dinh chi thuc hién hodc huy bo
Nghi quyet Quyét dinh noi trén.

Vé cdc tiéu chudn va diéu kién thanh vién djc
ldp Héi dong quan tri (Khoan 2 Diéu 155 LDN
nam 2020): LDN nam 2020 sira d6i mot sé didu
kién ap dung ddi véi thanh vién doc 1ap Hoi dong
quan tri ¢ dam bao cho cac thanh vién nay dam
béo va thuc hién duge tot nhat sy doc lap, khach
quan khi tham gia vao cac cudc hop ctia Hoi déng
quan tri. Cu thé, thanh vién doc 1ap cua Hoi dong
quan tri khong phai la nguoi tryc tlep hodc gian
tlep sO hitu it nhat 01% tong s6 ¢b phan c6 quyén
biéu quyét cua cong ty (theo diém d Khoan 2 Piéu
151 LDN nam 2014 1a 1%); Khong phai la nguoi
da ting lam thanh vién Hoi déng quan tri, Ban
kiém soat cua cong ty it nhat trong 05 nam lién
trude do, trir truong hop dwoc bd nhiém lién tuc 02
nhiém ky (diém d Khoan 2 Biéu 151 LDN niam
2014 khong quy dinh vé truong hop duoc bd
nhiém lién tuc 02 nhiém ky).

Vé viéc xir Iy truong hop Chii tich Héi dong
quan tri vcfng mdt hodc khong thé thuc hién dwoc
nhiém vu (Khodn 4 Piéu 156 LDN nam 2020):
LDN nam 2020 da c6 nhitng quy dinh moi gép
phan xir Iy duoc nhitng truong hop da va dang xay
ra kha pho bién trén thyc té lién quan dén viéc Chi
tich Hoi dong quan tri khong c¢6 nguoi duoc uy
quyén hodc Chu tich Hoi dong quan tri chét, mat
tich, bi tam giam, dang chap hanh hinh phat tu,
dang chap hanh bién phap xtr 1y hanh chinh tai co
sO cal nghién bét budc, co s& gido duc bt budc,
tron khoi noi cu tra, bi han ché hodc mat nang luc
hanh vi dan sy, c6 kho khan trong nhan thic, lam
cht hanh vi, bi Toéa 4n cAm dam nhiém chuc vy,
cAm hanh nghé hodc lam cong viéc nhét dinh.
Theo Khoan 4 Diéu 156 LDN nam 2020, néu xay
ra mot trong cac truong hop néu trén thi cac thanh
vién con lai bau mot nguoi trong s6 céc thanh vién
gilt chtre Chu tich Hoi dong quan tri theo nguyén
tic da s6 thanh vién con lai tan thanh cho dén khi
¢6 quyét dinh méi cia Hoi dong quan tri. LDN
nam 2014 da khong quy dinh cu thé, day du vé cac
truong hop néu trén khién cho nhiéu cong ty cb
phan gap nhiéu khé khan, tham chi 1am vao tinh
trang khong thé hoat dong dwoc do khong c6 Chu
tich Hoi dong quan tri (nhét 1a trong truong hop
Chu tich Ho1 déng quan tri la nguoi dai dién theo
phéap luat).

()

Vé hiéu luc Nghi quyét ctia Pai héi c6 dong
(Piéu 152 LDN nam 2020): Twong ty nhu sy thay
doi tai Diéu 62 LDN nam 2020, Diéu 152 LDN
nam 2020 lan dau tién ghi nhan hiéu lyc Nghi
quyét Dai hoi dong cd dong khi dugc thong qua
bang 100% tong s6 cd phan c6 quyén biéu quyét
mac du trinh ty, thi tuc tri¢u tp hop va thong qua
Nghi quyét d6 vi pham quy dinh cia LDN nim
2020 va Diéu 1& cong ty.

Vé Bién ban cugc hop Hoi déng quan tri (Biéu
158 LDN nam 2020): LDN nam 2020 cling c6 mdt
cach tiép can mdi, thuc té va hop 1y hon khi ghi
nhan hiéu lyc cudc hop Hoi ddng quan tri trong
truong hop chu toa, nguoi ghi bién ban tir chéi ky
bién ban hop nhung néu dugc tat ca thanh vién
khac ctia Hoi dong quan tri tham dy hop ky va co
dﬁy du nodi dung theo quy dinh tai cac diéma, b, c,
d, d, e, g va h Khoan 1 Piéu 158 LDN nim 2020.

Bai nhiém thanh vién Hoi déng qudn tri
(Khodn 2 Piéu 160 LDN nam 2020): Néu nhu
Khoan 2 Piéu 155 LDN nam 2020 chi c6 quy
dinh kha chung chung la: “Thanh vién Hoi
ddng quan tri co thé bi bii nhiém theo Nghi
quyét cua Pai hoi ddng c6 déng” thi LDN nam
2020 d3 c6 quy dinh cu thé vé cac truong hop
Pai hoi dong ¢6 dong bii nhiém Chu tich Hoi
ddng, theo Khoan 2 Piéu 160 LDN nim 2020:
“Pai hoi d&ng cé dong bai nhiém thanh vién
Hgi dong quan tri trong truong hop sau ddy:
a) Khéng tham gia cdc hoat déng ciia Hoi dong
quan tri trong 06 thang lién tuc, tru truong hop
bat kha khéang;”. Tuy nhién, Khoan 3 Diéu 160
LDN nam 2020 van quy dinh truong hop: “Khi
xét thdy can thiét, Pai héi dong cé dong quyét
dinh thay thé thanh vién Hgi dong quan tri;
mién nhiém, bdi nhiém thanh vién Hi déng
quan tri ngoai truwong hop quy dinh tai Khoan
1 va Khodn 2 Diéu nay”.

Qua viéc nhan dién, gioi thi¢u va luan giai cac
diém méi cuia LDN niam 2020 vé quan trj cong ty
¢o phan, cong ty TNHH c6 thé nhan thdy LDN
nam 2020 da ghi nhéan va cy thé hoa cac muc tiéu
téng quat va muc tiéu chi tiét cua viéc sira d6i
LDN nim 2014 gop phan tao nang cao co ché bao
vé hiéu qua quyén va loi ich hop phap cua cac nha
dau tu, cd dong, thanh vién cua doanh nghi¢p, thuc
day quan tri doanh nghiép dat chuan muc theo
thong 16 tot va pho bién trong khu vue va quéc té./.



