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Legal Updates - May 2023

NEW LAND-RELATED REGULATIONS: HOW THE GOVERNMENT GETS TO GRIPS WITH
DIFFICULTIES IN IMPLEMENTATION OF THE LAND LAW

Following the Vietnamese Government's policy on relieving
regulatory obstacles in implementing the current Law on Land,
Decree No. 10/2023/ND-CP (“Decree 10") issued recently on 3
April 2023 will bring variant changes of land-related regulations
from its effective date on 20" May 2023.

Ownership over condotels and resort villas will be
acknowledged

The competent authorities have long refused to issue ownership
certificates for condotels and resort villas (despite their massive
growth), due to different interpretations brought on by the
confusing silence of laws.

Decree 10 will establish better legal grounds for acknowledging
ownership over these kinds of real estate which are legally
referred to as ‘“construction works wused for tourist
accommodation purposes”. Accordingly, condotels and resort
villas are qualified for the issuance of ownership certificates
within the category of commercial and service land with limited
use duration (normally, up to 50 years), provided that they must
satisfy the relevant requirements (relating to land, construction
and real estate business). In terms of procedural aspects, Decree
10 also sets specific procedures for the issuance of ownership
certificate in real estate projects other than housing. These new
rules are expected to reassure investors (especially buyers) and
facilitate them to access bank financing.
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Tightening up legal framework on land auction

In reaction to several scandals with abnormal auction
high price that have occurred in recent years, Decree
10 makes this activity stricter in an effort to establish a
transparent and stable real estate market and
guarantee the bidders’ effective involvement. Notably,
the advance which bidders must deposit for
participation in the land auction will be 20% of starting
bid. Additionally, companies with cross-ownership
may not be permitted to take part in the auction of a
land lot or project

Stepping stones for online issuance of land use
right certificates

As a sign of the transition to e-Government, Decree 10
states for the first time that the procedures for issuance
of land use right and real estate ownership certificates
can be made by electronic method. Accordingly,
applicants may receive notifications from the
registration authorities via SMS or settle financial
obligations to the State online by accessing public
service portal.

Although this change will not be taken place
nationwide (since it is dependent on the registration
authorities' sufficient capability to arrange the
process), it is nonetheless encouraging for the
administrative procedures reform, allowing businesses
and individuals to save more time and money.
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VIETNAM ISSUED COMPREHENSIVE REGULATIONS OF PERSONAL DATA
PROTECTION FOR THE FIRST TIME EVER

IDENTIFICATION

Source: @sitthiphong - Freepik.com

Personal data protection has become more crucial than
ever in the world nowadays as data is now a “new oil” for
businesses’ growth but cybercrime is also on the rise.
Given that situation, eventually, the Vietnam Government
issued Decree No. 13/2023/ND-CP (“Decree 13") on 17t
April 2023 setting forth a comprehensive legal framework
of personal data protection.

Expected to take effect on 1% July 2023, Decree 13
regulates the processing, transfer and protection of
personal data in Vietnam of both domestic and foreign
individuals and entities. With no transitional period given,
saved for limited cases, firms and businesses subject to
Decree 13 now have around two months to prepare and
make necessary adjustments for their compliance with
new requirements thereof.

What is personal data to be protected?

“Personal data” is generally defined by Decree 13 as
information (regardless of symbol, letters, number, image,
sound and similar form(s) on electronic environment)
associating with and identifying a natural person. Notably,
personal data is classified into (but not purport to be
exhaustive):

* basic data (e.g., name, gender, birthday, nationality,
marital status, resident place, contact address,
portrait, phone number, No. of ID card, passport,
driver's license, license plate and tax code,
identification of social insurance and medical
insurance card, relationships with parents and
children, digital accounts, online activities, et al.); and

* sensitive data(e.g., political or religious views, health
status, racial or ethnic origin, biological
characteristics, sexual life and orientation, criminal
offenses as collected and stored by law enforcement
authorities, locations, et al.).

Consent of data subjects: prerequisite in principle
with exceptions

Consent of data subjects must be obtained for all
activities of personal data processing. Decree 13 requires
that such a legal and valid consent must satisfy the
following ones:

» data subjects are voluntary and fully aware of the
type, processing purpose, data processor and their
rights and obligations;

* consent must be (i) expressed in writing, by voice,
ticking box, syntax through text messages, selecting
technical settings or other forms sufficiently
indicating consent; and (ii) made in printable format
or reproduced in text, including electronic or
verifiable format;

* consent must be for specific purpose(s) and data
subjects may give consent for each one;

» data subjects must be informed in case of
processing their sensitive personal data.
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Consent may be given partly or conditionally, and only valid until
data subjects decide otherwise or there are competent authorities’
written order requesting otherwise. In addition, data subjects are
entitled to withdraw their given consents without retroactive effect.
For the avoidance of doubt, Decree 13 clarifies that silence or non-
response is not considered as consent.

Nonetheless, there are several exceptional circumstances where
data subject’s consent is not compulsory (mostly, processing by
competent authorities according to the laws or in emergency for
legitimate purposes such as public interests or protection of
human life, et al.).

Photo by Claudio Schwarz - Unsplash.com

Cross-border transfer of personal data

Dealing with the risk of “data bleed” overseas, Decree
13 imposes certain responsibilities onto transferors of
Vietnamese citizens’ personal data to foreign
countries:

" to submit an application dossier with required
contents and in the prescribed form for posterior
approval of the Vietnam Ministry of Public Security
(MPS) within 60 days upon processing personal
data, and notify if there is any amendment to the
submitted dossier;

*  to inform the MPS upon successful completion of
data transfer.

The MPS will normally inspect cross-border transfer of
personal data once a year. However, extraordinary
inspection will be taken place if the authority detects
any violation of data protection, or incidents of data
leak or loss. Data transfer leading to infringement of
national interests and security or material
incident/violation can even be suspended.
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RHTLaw Vietnam is a Vietnam law practice registered as a
limited liability company in Vietnam (the "LLC"). It works in
collaboration with the Singapore law practice RHTLaw Asia
LLP. The LLC is a distinct legal entity in Vietnam.

Our model is driven by the focus on helping clients
succeed, which translates to clear and precise solutions
with high-level legal and commercial insights. We
proactively grow our practice in tandem with regional and
international fast-growing industries and areas like Banking
& Finance, Capital Market, M&As, Inward & Outward
Investment, Intellectual Property, Trading & Commerce,
Real Estate & Construction, Telecommunications,
Employment and Litigation.

Find out more about us at www.rhtlaw.com.vn.

Disclaimer: All materials have been prepared for general information purposes only. The information is not intended as, and should
not be taken as, legal advice. Do not act or refrain from acting based upon information provided herein without first consulting our
lawyers about your factual and legal circumstances.



https://www.instagram.com/rhtlawvietnam/
https://www.facebook.com/rhtlaw.com.vn/
https://www.linkedin.com/company/rhtlaw-vietnam/mycompany/

